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! phe Washington Post today: 
suspended publication of a se- 
ries of articles based on a se-' 
cret Pentagon study of the ori-; 
‘gins of the, Vietnam war after: 
a federal appeals court issued 
‘a temporary Festralning order, 
at 1:20 am. Saturday pending | 
a full hearing Monday on 
whether the articles could en: 
danger national security. 
“Attorneys for The Post said 
jast night that they would not 
seek reversal of the U.S, Court 
of Appeals . decision from 
Chief Justice Warren KE. 
Burger “at this time.” 
. Instead, they said they 
would prepare testimony for 
the hearing on the govern- 
ments request for an injunc: 
tion against the Post, which 
U.S. District Court Judge Ger- 
hard A. Gesell scheduled for & 
‘ara, Monday. © ; 
. Gesell, who had ruled Fri-j 
‘day night that The Post could 
continue with its series, is 
working wider an order by the 


U.S. Court of Appeals for the ° 


District of Columbia that he 
conclude his hearing and make 
a decision by 5 p.m. Monday. 

The Post decision not: to ap- 
peal to the Supreme Court 
iwas made only after the news: 
‘paper learned yesterday that a 
judge on the Second Circuit 


“Court of Appeals in New York: 


‘had delayed until noon Mon- 
‘day a decision on whether a 
similar serics of articles can: 
appear in The -New York 
‘Times. eee, te 
i The Justice Department has 
‘gontended that the articles in 
jboth newspapers—based ona 
‘47-volume study entitled “His: 
tory of U.S. Decision-Making 
‘Process on Vietnam Policy”"—, 
could result in “irreparable in- 
jury” to the defense interests 
of the United States. es 

But both newspapers have 
argued against thal contention 


and claim that the constitu-~ 


tional right of freedom of the. 


press is at stake, Pg: 

Gesell, after summoning 
lawyers for the government 
and The Post to his chambers: 
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would spend. today studying 
the majority and dissenting 
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son If said in the opinion re 
straining The Post that “free! 
doin of the prcss, as important 
as it js, Is not boundless” 
He asserted that the govern- 
ment should have an opportu- 
nity to prove'its allegations 
that the series of articles in 
The Post would endanger na- 
tional security, -. 
In a sharply worded dissent, 
Judge J. Skelly Wright in- 
sisted that “neither obscenity 
nor the everthrow of the gov-: 


ernment” is at stake in the. 
Post series of articles, which 


he said appears to be based 
primarily on material of a his- 
torical nature. 

“This is a sad day for Amer- 
ica,” Wright wrote at the start 
of his attack on his colleagues’ 
decision in the government's 
favor. . 

He complained that the Jus- 
tice Depertinent allegations 
about the Post articles had 
been “vague” and insubstan- 
tial. 
The three appeals judges de- 
bated for three hours over 


their decision in the Post case 


early Salurday morning, al-’ 
though attorney Roger Clark, 
representing the newspaper, 
had warned them that the 


preéses would be rolling with’ 
‘ editions containing the second 


installment in the Post series 


: moments after their 35-minute, 
-' able to make specific allega- 


hearing concluded. 

By the time the order re- 
straining ‘The Post had been 
issued, a considerable number 
of copies of Saturday's news-! 
paper had already been; 
printed. 


; The. second installment: of 
»~ the Vietnam series had also 


been distributed to the 325 
clients of the Jos Angles 
Times/Washington Post News 
Service. : 

Apprised of those facts, the 
appeals court clarified its deci- 
sion to say,that its original 
order did not prevent publica- 


o 


peared in the early editions of 
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Judge Spottswood W. Robin-; , 
ii 


_ did U.S. District Court Judge 


Tis initial order at 1:20 am., acting “quite. litérally in the’ 
asserting thal The Post had en : i 
obtained its copy of the Penta- cae coe Pieeeked he boy, 
‘ron study. “without lawful au- |(e™Hment for using “the sweep 
thority,” directed Gesell to de- of a rubber stamp Jabelled 
termine whether publication ‘top secret’ to abridge freedom 
of material from the document of the press.” : ‘ 
:“would so prejudice the de- | ‘ - 
fense interests of the United, 
States or result in such irrep- 
warable injury (as to) justify already done enough harm to 
restraining the publication.” oe pos a eae ae ee 

Legal - authorities jee ee eee ae 
‘preted that directive as mean- ee of our free institutions 
sian cha: Cpscll would have te and _system of government. I- 

& decline to -follow my col- 


weigh the nature of the mate- |j he 
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riat in the Pentagon study, as nae ecownchiy rend 
Wright was named to the ap- 


Gurfein in New peals court by President Ken- 
nedy in 1962, and Robinson 
It was not immediately Was elevaled . Rage 
clear, however, whether Gesell have: B Preside ain ; ourt 
would hold a closed hearing in jong ys ESC EE CORN SOI IN 
the Post case, He has repeat- . a 
edly expressed from the bench Robb was named to the. 
his distaste for closed courtjcourt by President Nixon in 
proceedings except under the j ' 
most extraordinary  circum- 
stances. , . LY 

At issue before Gescll and 
the appeals court here is the 
question of whether the na- 
tional espionage act provides: 
for prior restraints on publica- 
tion of sensitive material. 


‘We think the [Internal Se- 
curity Act of 1950, which in- 
-cludes the espionage law] per- 
mits an injunction. against 
publication of material vitally 
affecting the national secu-, 
rity,” Robinson said in the ma-; 
jority opinion. : 

“We are aware that the gov- 
ernment [in its arguments] has 
not set forth particular ele- 
‘ments of preludice to the na- 
tional defense,” the majority 
said, “and that the document 
in qusetion covered a period 
whiclr ended over four years 
ago.” ; t 

“But we also recognize,” 
Robinson added, “that the gov- 
ernment may not have been 


“Ag if the long and sordid 
war in Southeast Asia had not: 


Mucray I, 
York in the Times case. - 
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tions _ without knowing pre- 
ciscly what parts of the docu- 


‘ ment are held by” The Post. 


Wright acknowledged . that 
prior. restraint might be per- 
missible in “very exceptional” 
situations, but insisted they 
must be “very convincingly cs- 
tablished by the party seeking: 
an injunction.” 


He accused his colleagues of; 
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